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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff/Appellee, 
vs. 
JACK A. POWELL, 
Defendant/Appellant. 
Case No. 20050542-CA 
BRIEF OF APPELLEE 
* * * 
STATEMENT OF JURISDICTION 
Defendant appeals from a conviction for possession of a controlled substance 
(methamphetamine), a third degree felony, in violation of Utah Code Ann. § 58-37-
8(2)(a)(i) (West 2004). This Court has jurisdiction under Utah Code Ann. § 78-2a-
3(2)(e) (West 2004). 
ISSUE STATEMENT 
Was there sufficient probable cause to search defendant's home for 
drugs when (1) an informant made two controlled drug purchases at 
defendant's house during the week before the warrant was sought; 
(2) police observed defendant selling drugs in public; and (3) police 
observed short-term traffic at defendant's home. 
Standard of Review. This Court reviews trial court's factual findings in denying 
a motion to suppress for clear error and the court's ultimate decision to grant or 
deny the motion for correctness. State v. Potter, 860 P.2d 952,955 (Utah App. 1993). 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Defendant seeks relief under the Fourth Amendment of the United States 
Constitution: 
The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 
STATEMENT OF THE CASE AND FACTS 
On August 31,2004, police served a search warrant on defendant's home (R. 
1, 7-6). They discovered methamphetamine on defendant's person and 
paraphernalia in his home (R. 1,7-6). The State charged him with one count of drug 
possession, one count of reckless endangerment of a child, and one count of 
paraphernalia possession (R. 7-6). Defendant filed a motion to suppress the drugs 
and paraphernalia (R. 49-31). He claimed that the affidavit in support of the 
warrant had misrepresented his criminal history and that without the history the 
affidavit lacked probable cause (R. 49). 
The affidavit in support of the warrant was submitted by Detective Troy 
Beebe and stated four facts to demonstrate probable cause: (1) a confidential 
informant reported that defendant was selling methamphetamine from his house; 
(2) the informant assisted police in making two controlled drug purchases from 
defendant's home; (3) police had observed short term traffic at defendant's house 
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consistent with drug trade; and (4) an Orem police officer had observed defendant 
selling drugs on the street (R. 46-45). 
Detective Beebe averred that the confidential informant had proven reliable in 
the past (R. 45). The informant had participated in five controlled drug purchases in 
other cases, some of which had led to the filing of criminal charges (R. 45). He had 
never provided police with false information, and he gave police his name, address, 
telephone number, and birth date (R. 45). The informant was not on probation or 
parole, but he had charges pending against him and may have received some 
consideration for his services in the instant case (R. 45).l 
The informant told Detective Beebe that defendant was selling 
methamphetamine out of his house (R. 46). During the week before Detective Beebe 
filed the warrant affidavit, he and the informant made two controlled purchases of 
methamphetamine at defendant's residence (R. 45). While making the purchases, 
the informant saw several items of drug paraphernalia including scales, syringes, 
and small baggies (R. 45). 
1
 The affidavit stated, "The confidential informant has benefit to C/Fs giving 
information to the Utah County Major Crimes Task Force because of an agreement 
entered into whereas consideration may be given in charges currently pending 
against the confidential informant" (R. 45). 
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Detective Beebe also stated that police had observed defendant selling drugs 
on the street (R. 45). Seventy-two hours before police sought the warrant, Sergeant 
Giles of the Orem Police Department saw defendant engage in "a hand to hand 
deal" with a female (R. 45). The sergeant stopped the female for a traffic violation 
and found methamphetamine and drug paraphernalia on her person (R. 45). She 
told the sergeant that she had purchased the methamphetamine from defendant (R. 
45). 
Defendant's criminal history, which defendant claims was inaccurate, was 
recited in the first sentence of the fourth paragraph: "Your affiant conducted an 
independent investigation finding that Jack Powell has a Utah State Criminal 
History indicating a propensity for violence, Aggravated Assault, Aggravated 
burglary, misdemeanor assault, possession of controlled substances, narcotic 
equipment, Possession of methamphetamine, marijuana, and paraphernalia" (R. 45). 
Defendant attached a copy of his criminal history to his motion to suppress 
(R. 39-32). The history listed convictions for illegal possession of liquor and 
paraphernalia in 1972, two counts of driving under the influence in 1981 and 1983, 
one count of theft in 1984, and two counts of burglary in 1984 and 1992 (R. 39-32, 
87). It also listed arrests for aggravated assault in 1991 and drug and paraphernalia 
possession in 2003 (R. 34-33). 
4 
The State opposed defendant's motion and argued that the affidavit was not 
false (R. 62-64). It pointed out that Paragraph Four did not state that defendant had 
been convicted of any crime, but rather that defendant's criminal history 
demonstrated a "propensity for violence" (R. 62-61). The State also argued that the 
affidavit demonstrated sufficient probable cause to issue the warrant even without 
the challenged portion of paragraph four (R. 61-62). 
The district court denied the motion (R. 68, 88-86; 115:7). It first found that 
paragraph four overstated defendant's criminal history and was worded "in a way 
which mislead the Magistrate into believing that [defendant] had been convicted of 
all the offenses" contained therein (R. 87). It concluded that police had 
"intentionally or recklessly made a false statement with reckless disregard for the 
truth" (R. 87). The court then ruled that even without the criminal history listed in 
paragraph four there was sufficient evidence to find probable cause to issue the 
warrant (R. 86). 
After the court denied his motion, defendant plead guilty to third-degree-
felony drug possession (R. 71-69,79-73; 112:7). He conditioned his plea on the right 
to appeal the district court's denial of his motion to suppress (R. 75; 112:4). As part 
of the plea bargain, the State dropped the remaining charges (R. 75; 112:2). The 
court sentenced defendant to a suspended prison term, thirty-six months probation, 
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and 210 days in jail (R. 93-91; 111:5-6). Defendant filed a timely notice of appeal (R. 
95). 
SUMMARY OF ARGUMENT 
Defendant's criminal history was of little, if any, probative value in making a 
probable cause determination. Without that history, there remain ample grounds to 
believe that drugs and drug paraphernalia would be found in his home. The week 
before the warrant was sought, police conducted two controlled drug purchases at 
defendant's home. During those purchases, the informant obtained 
methamphetamine and saw drug paraphernalia. Seventy-two hours before the 
warrant was sought, police observed defendant selling methamphetamine in public. 
Police had also observed short-term traffic at the residence. These facts provided 
more than sufficient cause to believe that drugs and paraphernalia would be found 
in defendant's home. 
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ARGUMENT 
THERE WAS SUFFICIENT PROBABLE CAUSE FOR THE 
MAGISTRATE TO ISSUE A WARRANT EVEN WITHOUT 
DEFENDANT'S CRIMINAL HISTORY 
A defendant who claims that a search warrant is defective because of false 
information in the warrant affidavit must satisfy a two-part test. First, he must 
show that the warrant affidavit contains information that the affiant knew or should 
have known was false. See Franks v. Delaware, 438 U.S. 154, 171 (1978); State v. 
Nielsen, 727 P.2d 188,191 (Utah 1986). Second, he must demonstrate that, without 
the false information, the affidavit lacks probable cause to support the warrant. See 
Franks, 438 U.S. at 171-72; Nielsen, 727 P.2d at 191. 
Defendant claims that when the statement regarding his criminal history is 
excised from the warrant affidavit, there is insufficient probable cause to support the 
warrant. Aplt. Br. at 12. Defendant's claim is meritless because his criminal history 
was immaterial to magistrate's probable cause determination. When the history is 
excised, the affidavit still demonstrates probable cause to issue a warrant.2 
2
 Defendant also argues, and the trial court ruled, that the first part of the 
Franks test was met—that is, the affidavit knowingly or recklessly misrepresented 
defendant's criminal history. Aplt. Br. at 11. This Court need not consider the first 
part of the Franks test, because even with the challenged information excised the 
affidavit demonstrates sufficient probable cause to issue the warrant. 
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"[P]robable cause is a fluid concept—turning on the assessment of 
probabilities in particular factual contexts—not readily, or even usefully, reduced to 
a neat set of legal rules/' Illinois v. Gates, 462 U.S. 213,232 (1983). It means, simply, 
"a fair probability that contraband or evidence of a crime will be found." State v. 
Yoder, 935 P.2d 534, 540 (Utah App. 1997) (internal quotation omitted). This 
standard requires a magistrate to look at the totality of the circumstances and "make 
a practical, common-sense decision" whether there is a fair probability that 
contraband or evidence of a crime will be found in a particular place. Gates, 462 U.S. 
at 238. 
When the warrant affidavit is based on an informant's tip, the magistrate 
considers all the facts, including the informant's reliability and the basis for his tip, 
and makes a common-sense judgment of whether there is a fair probability that 
evidence will be found. See State v. Saddler, 2004 UT 105, \ 11,104 P.3d 1265. For 
example, a tip from an unreliable informant may nevertheless justify issuing a 
warrant where the tip is corroborated by independent police investigation. See 
Gates, 462 U.S. at 233-34. Likewise, a less-detailed or uncorroborated tip may suffice 
if the informant is especially trustworthy. Id. In any case, probable caused is 
measured by considering the circumstances as a whole, not by dissecting the facts 
into categories, groups, or checklists. Id. at 232 (noting that informants tips, like all 
clues and evidence coming to a policeman, vary greatly in their value and reliability 
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and are ill-suited to review by rigid rules); Saddler, 2004 UT 105, ^ 1 1 (explaining 
that veracity of informant's tip is common-sense decision that considers all 
circumstances). 
In the instant case, when defendant's criminal history is excised, the balance 
of the affidavit amply demonstrates probable cause. The week before police sought 
a warrant, they performed two controlled drug purchases at defendant's home (R. 
45). The informant making the purchases saw drug distribution paraphernalia in 
the home, including scales, syringes, and small baggies (R. 45). Police also 
witnessed short-term traffic at defendant's home consistent with drug distribution 
(R. 45). Defendant was also seen by an Or em police officer selling drugs in public 
three days before the warrant was sought (R. 45). When all of this evidence is 
considered, the only reasonable conclusion is that defendant is a drug dealer and 
that search of his home will likely uncover drugs and drug paraphernalia. 
Defendant nevertheless asks this Court to disregard this evidence because it 
comes from an allegedly unreliable source: Detective Beebe. Br. Aplt. at 12-13. He 
contends that Detective Beebe is a "proven unreliable source" because he 
misrepresented defendant's criminal history in the affidavit. Br. Aplt. at 13. 
As a threshold matter, defendant's attack on balance of the affidavit is 
unpreserved. "As a general rule, claims not raised before the trial court may not be 
raised on appeal." State v. Holgate, 2000 UT 74, % 11,10 P.3d 346. To preserve an 
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issue for appeal, a party must make a timely objection that distinctly and specifically 
states the grounds for the objection and permits the trial court to rule on the issue. 
See State v. Johnson, 774 P.2d 1141,1145 (Utah 1989); State v. Sloan, 2003 UT App 170, 
f 11,72 P.3d 138. 
Defendant has never attacked the truth of the balance of the affidavit. In the 
trial court, he attacked only the summary of his criminal history (R. 49-31). He did 
not generally attack Detective Beebe's credibility or allege that he had 
misrepresented anything else in the affidavit. In fact, defendant expressly waived 
an evidentiary hearing at which Detective Beebe could have testified (R. 115:5). 
Thus, defendant has waived any challenge to the truth of the balance of the 
affidavit. 
Defendant's attack on the truth of the affidavit also misconstrues the Franks 
test. Under Franks, the proper method to attack the veracity of an affiant's 
statements is by proof of the falsity of the statements, not by impeaching the 
affiant's credibility. Franks requires a defendant to show that the affiant knowingly 
or recklessly made a false statement and that without the false statement the 
affidavit is insufficient. Franks, 438 U.S. at 171-72. "There must be allegations of 
deliberate falsehood or of reckless disregard for the truth, and those allegations must 
be accompanied by an offer of proof." Id. at 171 (emphasis added). Additionally, 
the defendant must "point out specifically the portion of the warrant affidavit that is 
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claimed to be false/7 Id. In other words, defendant must prove that an affiant's 
statement is false before the court will disregard it. Discounting all of Detective 
Beebe's statements because he wrote a misleading sentence about defendant's 
criminal history would nullify the second part of the Franks test. Whenever the first 
prong of the test was met, the second would automatically be met. 
Here, defendant attacked only the statement of his criminal history. He never 
claimed that any other portion of the affidavit was false. If he believed that other 
portions were false, his remedy was to present evidence of their falsity in the trial 
court and ask for a Franks hearing. He did not do this; thus he cannot attack their 
truthfulness on appeal. 
Defendant also claims that this Court should give the informant's tip little 
weight because "[confidential informants do not have the same level of presumed 
reliability as do citizens." Br. Aplt. at 13. Defendant misapplies the probable cause 
standard for evaluating informants from Illinois v. Gates and State v. Saddler. An 
informant's statements are not unreliable merely because he is a compensated police 
informant rather than an altruistic citizen. This Court must consider all the facts to 
evaluate the credibility of the informant's tip. See Gates, 462 U.S. at 233-34; Saddler, 
2004 UT 105, 111. 
Here, the informant had a record of trustworthiness with police. He had 
previously participated in controlled drug purchases and had never provided police 
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with information that was later proven false (R. 45). Moreover, his tip was heavily 
corroborated by independent police observations. Police purchased drugs from 
defendant's home in a controlled buy, witnessed short-term traffic at defendant's 
home, and observed defendant selling drugs in public (R. 45). Contrary to 
defendant's claim, the informant was very reliable and his tip was corroborated by 
Detective Beebe and other officers own observations. 
In summary, defendant has not shown that his criminal history was material 
to the magistrate's probable cause determination. Without defendant's criminal 
history, the affidavit more than demonstrates probable cause. Thus defendant's 
claim fails. 
CONCLUSION 
For the foregoing reasons, the State respectfully requests the Court to affirm 
defendant's convictions. 
Respectfully submitted September 1,2006. 
MARKL.SHURTLEFF 
UTAH ATTORNEY GENERAL 
MATTHEW D. BATES 
Assistant Attorney General 
Counsel for Appellee 
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IN THE FOURTH DISTRICT COURT, STATE OF UTAH 
COUNTY OF UTAH, PROVO DEPARTMENT 
STATE OF UTAH, 
IN THE MATTER OF: 
A NARCOTICS INVESTIGATION 
653 North 300 East 
Orem, UT 84057 
) PROBABLE CAUSE AFFIDAVIT 
) 
) 
) IN SUPPORT AND APPLICATION 
) 
) 
) FOR A SEARCH WARRANT 
Detective Troy Beebe, comes now having been duly sworn, who deposes and states as follows: 
1. That your affiant is a police officer in and for the City of Provo, and is currently assigned to the 
Utah County Major Crimes Task Force, which includes working drug crimes as well as gang 
interdiction and property crimes. Your affiant has been a police officer since 1992. That your 
affiant has received training from the POST Drug Academy, Utah State Police Academy in 
identification of controlled substances. Your affiant is certified as a drug recognition examiner 
for the state of Utah. Your affiant has experience in undercover narcotic buys, confidential 
informant narcotic buys, methods of narcotic use, controlled substance identification, controlled 
buy rituals, surveillance and other investigative techniques. Your affiant has experience drafting 
and executing search warrants. Your affiant has executed search warrants which have resulted in 
the arrest, conviction and seizures of property, which includes money, weapons, drugs, drug 
paraphernalia and automobiles. 
2. Your affiant received information from a reliable confidential informant that the residence 653 
North 300 East, Orem UL Is a source of methamphetarnine distribution. The confidential 
informant stated that a Jake Powell is selling methamphetarnine from his residence The 
confidential informant stated that the distribution is taking place during the day and night time 
hours. 
« ^enpiAL BUSINESS ONLY 
F 0 R ? F iJvt^ntyAttorntV^ 
OfUR 
Within the last seven days the confidential informant has made two controlled purchases dr a*xvl'*0* • 
methamphetamine from Jack Powell in the residence 653 North 300 East, Onm UT. The 
confidential informant was searched prior to and after the controlled purchaseffinding no further 
items of evidence. The confidential informant stated that while in the residence he/she observed 
items of paraphernalia to include scales syringes and small baggies used to distribute 
methamphetamine. The confidential informant provided your affiant with an amount of a white 
crystal substance that was field tested positive for methamphetamine. 
Your affiant conducted an independent investigation finding that Jack Powell has a Utah State 
Criminal History indicating a propensity for violence, Aggravated Assault, Aggravated 
burglary, misdemeanor assault, possession of controlled substances, narcotic equipment. 
Possession of methamphetamine, marijuana, and paraphernalia. Your affiant conducted an 
independent investigation conducting surveillance on the residence 653 North 300 East, Orem 
Utah. Your affiant observed individuals arriving to the residence on foot and in vehicles staying 
for a short period of time then leaving the residence. This traffic is consistent with the 
information that the confidential informant provided to your affiant. 
Your affiant received information from Sgt, Giles Orem police department. That with the last 
72hrs Sgt. Giles stated that he observed a hand to hand deal from Jack Powell and a female. 
Sgt Giles stated that he conducted a traffic stop on the female. The female was found to be in 
possession of methamphetamine and drug paraphernalia. The female stated that she purchased 
the methamphetamine from Jack Powell when Sgt. Giles passed them. 
The confidential informant has been proven reliable in the past, that the confidential informant 
has made controlled purchases of controlled substances on five other occasions, leading to cases 
filed with die Court. The confidential informant has not provided information that has been 
proven to be false. The confidential informant provided your affiant with his/her name, DOB, 
address and phone number. The confidential informant is familiar with the use and sell of 
controlled substances due to previous involvement in the drug culture. The confidential 
informant is not on probation or parole. The confidential informant has benefit to C/Ts giving 
information to the Utah County Major Crimes Task Force because of an agreement entered into 
whereas consideration may be given in charges currently pending against the confidential 
informant. 
From your affiant's training and experience methamphetamine is most commonly packaged in 
one ounce or less packages and can be quickly or easily hidden on the person of those present. 
That these items can be easily damaged, destroyed, altered or otherwise disposed of if notice of 
. o n p n e t A L BUSINESS ONLY 
F O R O r
r t b v the County Attorney to 
0045 
impending search is given. That by serving the warrant during the night time hours will allow 
for Detectives to serve the warrant under the cloak of darkness, preserving the element of 
surprise, That by serving the waiTant during the night time hours will allow for an element of 
safety for children and neighbors who live in the area. That it is more likely the neighbors will be 
inside when the warrant is served The residence is with in one thousand feet of an LDS church, 
and a Orem City Park. 
From your affiant's training and experience, persons at or airiving to this location, may be there 
to purchase controlled substances. From your affiant's training an experience, persons involved 
in the use or distribution of controlled substances, often times will keep controlled substances 
and paraphernalia on their persons. These amounts of controlled substances and paraphernalia 
can easily be secreted, altered or destroyed. From your affiant's training and experience, persons 
involved in the use or distribution of metharaphetamine are also involved in the use of other 
controlled substances such as heroin, cocaine, marijuana, oxycotton, L.S.D., ecstasy or other 
controlled substances. These items can easily be hidden on the person. Failure to search the 
persons of those at or airiving to this residence for the presence of methamphetamine, and related 
paraphernalia or controlled substances will result in the loss of valuable evidence. 
It is your affiant* s experience tfiat persons I have encountered with the unlawful use/distribution 
of controlled substances and associated paraphernalia, often keep these items in outbuildings 
and vehicles. Failure to search the curtilage of the residence and the vehicles located at or 
related to the individuals at this location at the time of the execution of this warrant, will likely 
result in officers missing important evidence. 
That from your affiant's training and experience and due to prior search warrants over the past 
several years drat I have written, executed or assisted with, persons arriving at the residence to 
purchase or use methamphetamine and other illegal controlled substances often keep these items 
on their person or in their vehicles. Failure to search the persons and vehicles of individuals at or 
arriving to the residence during the execution of the warrant will result in officers missing 
valuable evidence. 
That the residence 653 North 300 East, Orem is a single family dwelling, constructed of with a 
light colored siding with a green trim. The front room window has a blanket hung from the 
inside as a Curffo the drive was is on the South side of the residence. The front door faces East 
onto 300 E & ! * ^ **** y ~ 
& 
FOR OFFICIAL BUSINESS ONLY 
11. From your affiant's training and experience, persons involved in the use / distribution of 
controlled substances often use the telephone to conduct their business. These persons often use 
pagers, computers, answering machines, telephones, caller identification devises, audio and 
video equipment for recording their dealings, correspondence indicating ownership. Failure to 
search these items will result in officers missing valuable evidence. 
12. Your affiant requests that a search of this residence, persons at or arriving to, vehicles related to 
persons at or amving to, outbuildings, curtilage for the presence of controlled substances. 
13. Due to the fact that this distribution is ongoing during night rime hours your affiant requests that 
the warrant be issued for the night dme hours. Failure to search in a dmely manner will result in 
the persons residing in the residence and selling the methamphetamine to distribute 
methamphetamine into the community. 
14. The residence to be searched is located at 653 North 300 East, Orem Ut More particularly 
described as a single family dwelling, constructed of with a light colored siding with a green 
trim. The front room window has a blanket hung from the inside as a Curtin, the drive was is on 
die South side of the residence. The front door faces East onto 300 EasL 
15. Your affiant and officers expect to locate methamphetamine, other controlled substances, cash, 
papers, scales, buy/owe sheets, paraphernalia and other items associated with the use/distribution 
of methamphetamine, or other illegal controlled substances. 
WHEREFORE, your affiant requests a warrant be issued by diis court authorizing a search of the 
residence together widi the curtilage, all vehicles, outbuildings and persons of all individuals 
present at the time of the search as well as the persons of the individuals arriving during the 
search and their vehicles for the presence of controlled substances, together with associated 
paraphernalia including items used or capable of being used for the storage, use, production or 
distribution of methamphetamine, or any other controlled substances along with correspondence 
indicating ownership , That this warrant is to be ejpputed without the notice of intent or 
authority during die night time hours. 
lant 
Subscribed to and sworn before me this ojCt- davo£ \ Mi^u^ 200ft ^^^aiiflpm 
istrict Court Judge 
ocnaftL BUSINESS ONUY 
R
* ^ B u S DEFENDER ,_ 5 
n 
FOURTH DISTRICT COURT, STATE OF UTAH 
UTAH COUNTY 
STATE OF UTAH, 
Plaintiff, ; 
vs. : SEARCH WARRANT 
653 North 300 East : Criminal No. 
Orem, Utah 84057 
Defendants 
THE STATE OF UTAH TO ANY PEACE OFFICER OF THE STATE OF UTAH: 
District Judge It has been established by oath or 
Endorsement affirmation made or submitted to me this 
^ ? d a y afs^wftotZs 2004T that there is probable cause to believe 
the following: ' 
1, The property described below: 
was unlawfully acquired or unlawfully possessed; 
has been used or is possessed for the purpose of being used to commit or 
conceal the commission of an offense; or 
is evidence of illegal conduct 
2. The property described below is most probably located at the premises 
also set forth below. 
OFFICIAL BUSINESS ONUY 
SSBSgS. 
n A # *•* 
3. The person or entity in possession of the property is a party to the 
alleged illegal conduct. 
4. This warrant may be served during the night time hours. That the / ^ 
evidence sought is easily damaged, destroyed, secreted or other wise altered 
may i 
Powell has a Utah Criminal histoid indicating a propensity for violence. * + 
NOW, THEREFORE, YOU AND EACH OF YOU, are hereby directed to conduct a search of V jtf&io 
residence located at 653 North 300 East, Orem Utah. The residence is more particularly 
described as a is a single family dwelling, constructed of a light colored siding with a green trim. 
The front room window has a blanket hung from the inside as a Curtin, die drive was is on the 
South side of the residence. The front door faces East onto 300 East. 
You are also hereby directed to search the residence, and persons present at vehicles related to the 
residence 653 North 300 East Orem, Utah for the following items; controlled substances to include 
methamphetamine, paraphernalia, cash, buy/owe sheets, scales, packaging material, and other items 
indicative of the use/distribution of controlled substances to include electronic messaging devices 
such as pagers, cell phones, computers, caller id equipment and correspondence indicating 
ownership. 
IF YOU FIND THE DESCRIBED PROPERTY at the residence of 653 North 300 East 
Orem, Utah, you are directed to bring the property forthwith before me at the above Court or to hold 
the same in your possession pending further order of this court, You are instructed to leave a receipt 
for the property with the person in whose possession the property is found or at the premises where 
the property was located. After execution of the warrant you shall promptly make a verified return of 
the warrant to me together with a written inventory of any property seized identifying the place 
where the property is being held. 
TfflS WARRANT MUST BE SERVED WITHIN TEN (10) DAYS FROM THE DATE 
OF ISSUANCE. ^ A *h /V\ 
DATED this ck&- day of tyy^y^>20Q4. 7'^fcmAm 
- . ^ 
/^•Efistrict Judge ,, 
Addendum B 
FILED 
Richard P. Gale (7054) Fourth Judicial District Court 
UTAH COUNTY PUBLIC DEFENDER ASSOCIATION of Utah County, State of Utah 
Attorneys for Defendant (\IA. 
245 North University Avenue / GU)^ \ffls Deputy 
Provo, Utah 84601 W l 
Telephone (801) 852-1070 
IN THE FOURTH JUDICIAL DISTRICT COURT 
U T A H COUNTY, STATE OF U T A H 





FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 
ORDER DENYING DEFENDANT'S 
MOTION TO QUASH SEARCH 
WARRANT 
CASE NO. 0414035ZJ 
JUDGE CLAUDIA LAYCOCK 
This matter came before the court for hearing on defendant's Motion to Quash Search 
Warrant on January 20, 2005. The Defendant was present and represented by his counsel, 
Richard P. Gale. The State was represented by Deputy Utah County Attorney, David Wayment 
Both defendant and the State submitted on their Motions and Memorandum and chose not to 
present additional evidence. The Court having carefully considered the Motions, Memoranda of 
the parties, and the Affidavit in Support of Search Warrant does hereby make and enter the 
following Findings of Fact, Conclusions of Law, and Order: 
FINDINGS OF FACT 
The court finds the facts are as follows: 
1. On August 26, 2004, Detective Troy Beebe presented Fourth District Court Judge Lynn 
W. Davis, acting as a Magistrate with a Probable Cause Affidavit in Support and Application for 
a Search Warrant. 
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2. In his affidavit, Detective Beebe wrote in paragraph #4 
"Your affiant conducted an independent investigation finding that Jack 
Powell has a Utah State Criminal History indicating a propensity for vio-
lence, Aggravated Assault, Aggravated burglary, misdemeanor assault 
possession of controlled substances, narcotic equipment, Possession of 
methamphetamine, marijuana, and paraphernalia." 
3. The court finds that the defendant, Jack Powell, has a criminal history which consists 
of convictions for illegal possession of liquor and paraphernalia in 1972, two counts of driving 
under the influence inl981 and 1983, one count of theft in 1984, and two counts of burglary in 
1984 and 1992. 
4. The court finds paragraph #4 clearly overstates the defendant's criminal history. 
Furthermore, despite Detective Beebe's use of the word propensity, Detective Beebe worded the 
affidavit in a way which \h *u uiunniWu mislead the Magistrate into believing that Mr. Powell had 
been convicted of all of the offenses listed in paragraph #4. 
5. The court finds that in addition to the offending portion, paragraph #4 contains 
information that in the past seven days a confidential informant had purchased controlled 
substances from Mr. Powell's residence on two occasions. Paragraph #4 also contains informa-
tion that Sargent Giles of the Orem Police Department had witnessed a hand to hand transaction 
between Mr. Powell and a female. The female was stopped and found to be in possession of 
methamphetamine and stated that she had purchased the methamphetamine from Mr. Powell. 
CONCLUSIONS OF LAW 
1. The court concludes that based upon the information he placed in his Affidavit, 
Detective Beebe intentionally or recklessly made a false statement with reckless disregard for the 
truth as defined in State v. Nielsen, 727 P.2d 181,191 (Utah 1986) citing Franks v. Delaware, 
438 U.S. 154(1978).. 
2. The court finds that the portion of the Affidavit which reads, "Your affiant conducted 
an independent investigation finding that Jack Powell has a Utah State Criminal History 
indicating a propensity for violence, Aggravated Assault, Aggravated burglary, misdemeanor 
assault possession of controlled substances, narcotic equipment, Possession of methamphet-
amine, marijuana, and paraphernalia" should be excised from the Affidavit. 
3. The court finds that after excising the offending portion from the Affidavit, there is still 
sufficient independent investigation to support a finding of Probable Cause. The court finds that 
paragraph #4 contains additional information of the confidential informant having purchased 
controlled substances from Mr. Powell's residence on two occasions and Sargent Giles having 
witnessed a hand to hand transaction between Mr. Powell and a female. The court finds that the 
Affidavit contains sufficient probable cause for the Magistrate to have authorized the Search 
Warrant even without the excised portion. 
ORDER 
Based on foregoing Findings of Fact and Conclusions of Law the court hereby denies 
defendant's Motion to Quash Search Warrant. 
CERTIFICATE OF HAND DELIVERY 
I hereby certify that I caused to be delivered a copy of the foregoing Findings of Fact, 
Conclusions of Law, and Order to David H.T. Wayment, 100 East Center, Suite 2100, Provo, UT 
84606 this %_ day of June, 200' 
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